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PRIDE, PREJUDICE, AND JAPAN'S UNIFIED STATE
Suzanne M. Sable*
Injustice anywhere is a threat to justice everywhere.
I.

1

DELIMINATION OF THE PROBLEM

Japan is undoubtedly one of the foremost economic powers in the world and is
internationally recognized as a democratic leader among modern nations. The
economy's rapid growth in the mid-twentieth century has been attributed to its
booming technical industries, including its electronic and automobile industries.
However, Japan is unique in that it has retained traditions associated with typically less advanced nations-namely, a regressive human rights agenda. Although
cultural, ethnic, and social minorities continue to exist on Japanese soil today,
Japan's social policy of Nihonjinron allows the majority of the population to disregard such minorities and perpetuate the government's vision of a unified
nation. 2
The goal of this paper is to discuss the communities in Japan that are denied
rights guaranteed by international law, to identify the remedial provisions available to such groups, as well as to make recommendations concerning how to affect
the speedy recognition and transformation of their rights in Japan. By analyzing
the cultural, ethnic, and social minorities of Japan, this paper centers Japan's
unique historical background and social atmosphere as a context for discussion
3
and as a platform for change.
* J.D. Candidate 2008, University of the District of Columbia David A. Clarke School of Law.
Suzanne Sable, Publications Editor, is especially grateful to her partner, Stacy Chaffin, the Editorial
Board of the District of Columbia Law Review, and Professor Roy Balleste for their assistance with
this Comment. The Author would also like to thank her father, Richard Sable, mother, Diana Sable,
as well as her friends and the faculty at the School of Law for their support.
1 Martin Luther King Jr., Letter from Birmingham Jail,in THE NORTON ANTHOLOGY OF AFRICAN AMERICAN LITERATURE, 1854, 1854 (Henry Louis Gates Jr. & Nellie Y. McKay eds., 1997).
2 Japan stresses its uniqueness and homogeneousness in its "theory of the Japanese," or
Nihonjinron. See ANDREW GORDON, A MODERN HISTORY OF JAPAN FROM TOKUGAWA TIMES TO

300-01 (2003); see also Ichikawa, infra note 34. Nihonjinron is still prevalent today, and
is promulgated by the Japanese government. In 1986, Prime Minister Nakasone Yasuhiro publicly
declared that "Japan has one ethnicity (minzoku), one state (kokka), and one language (gengo)"
JOHN LIE, MULTIETHNIC JAPAN 1 (2001).
3 The framework adopted herein is applicable to a wide range of international, as well as national, legal, and policy problems. The policy-oriented framework proposed by Harold Lasswell and
Myres McDougal intertwines social, historical, and legal analysis, and includes the following sections:
delimination of the problem, conflicting claims, past trends and decisions, future trends, and recommendations. See generally HAROLD D. LASSWELL & MYRES S. McDOUGAL, JURISPRUDENCE FOR A
FREE SOCIETY: STUDIES IN LAW, SCIENCE AND POLICY (1992).
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The paper begins by addressing the specific ethnic, cultural, and social groups

who are the subject of this paper-the burakumin,4 the Ainu, the Ry0kytlans, 6
women, and the GLBT 7 community. The section entitled "Conflicting Claims"
more thoroughly identifies the problems at hand and illustrates the unique historical and social context in which the discriminated groups emerged. The section
"Past Trends and Decisions" discusses the role of international human rights law
in addressing the human rights issues in Japan. This segment articulates the relevant international treaties which Japan ratified and to which it should comply.
The section "Future Trends" analyzes the need for reformation of Japan's Constitution. Finally, the section entitled "Recommendations" suggests how to better
protect the internationally-mandated rights of the discriminated groups. UN involvement and international media attention are tangible and more easily achievable objectives for the near future; however, the definitive goals of eliminating
discriminatory kanji8 in Japanese laws, abolishing the koseki, 9 and implementing
judicial review over all its branches of government are essential steps for protecting international human rights norms in Japan.
II.

CONFLICTING CLAIMS

A.

Burakumin

Most burakumin are descendants from a group of outcasts of the Tokugawa
period,10 the feudal period also known as the Edo period.1 1 The negative views
concerning the burakumin have grown from a stigma that was placed on individuals who traditionally were employed in the "leather, meat, shoe, and bamboo
goods industries. ' 12 Because the majority of the population observed Shinto and
4

See infra text accompanying notes 10-32.

5

See infra text accompanying notes 33-71.

6
7
8

Id.
GLBT refers to gay, lesbian, bisexual, and transgendered individuals.
Kanji are the Chinese characters adopted in Japan's writing system. See THE NEW NELSON:
JAPANESE-ENGLISH CHARACTER DICTIONARY (4th ed., 2003).
9 The koseki is a public government record that contains:
demographic, economic, and genealogical information , . .for every citizen in every registered household in Japan ....The modern [sic] koseki is one element of the administrative
system instituted by the Supreme Commander of Allied Powers (SCAP) at the end of World
War II, but Japan has sporadically maintained the koseki in some form since the seventh
century.
Laura H. Norton, Note, Neutering the Transgendered:Human Rights and Japan's Law No. 111, 7 GEO.
J. GENDER & L. 187, 191-92 (2006). See also, Koseki ho [Family Registry Law], Law No. 224 of Dec.

22, 1947 [hereinafter Koseki].
10

Emily A. Su-lan Reber, Buraku Mondai in Japan: Historicaland Modern Perspectives and

Directionsfor the Future, 12 HARV. HUM. RTS. J.297, 299 (1999).
11

See

ANDREW GORDON, A

MODERN HISTORY

(2003).
12 Reber, supra note 10, at 300.
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Buddhist principles during the Tokugawa period, those that worked in occupations related to "the filth and killing of animals" were shunned.' 3 Moreover,
these workers were even banned from participating4 in or attending religious ceremonies because of the stigma attached to them.'
Today, the term burakumin is a derogatory label given to those people living

within buraku communities in Japan. 15 Not all who are labeled burakumin, however, are ancestrally linked to the past buraku society. The discriminatory label

also includes those who are associated with the group because of "kinship, place
of residence [or] occupation.' 16 The burakumin include about one to three percent' 7 of the population, but "do not differ from other Japanese in terms of
ethnicity, language or race.' 1 8 Nevertheless, they "face prejudice and discrimination in employment20and marriage, 19 and are further subject to "inferior socioeco-

nomic conditions.,

The Tokugawa regime 21 is remembered for its harsh laws restricting upward
social mobility as well as geographic movement. 22 Although this era is also
known as a time of peace and "social order," 23 the class system delineated the
24
groups into four classifications: warriors, farmers, artisans, and merchants,
which created deeply rooted discrimination against the marginalized groups in

society.
The Tokugawa reign ended in 1867, and by 1870, restrictions on "modes of
travel, dress, and hairstyle,, 25 as well as on occupation, 26 were eliminated. Moreover, in the new era, which would come to be known as the Meiji Restoration,2 7

13 Id.
14 Stephen M. Salad, Discriminationfrom Sea to Shining Sea: Who Fares Better Under Their
Respective Country's Anti-DiscriminationLaws: The Burakumin of Japan or Gays and Lesbians of the
United States?, 20 N.Y.L. ScH. J. INT'L & COMP. L. 527, 529 (2000).
15 See Reber, supra note 10, at 297; see also Salad, supra note 14, at 527.
16 Reber, supra note 10, at 297.
17 Salad, supra note 14.
18 Id.
19 Reber, supra note 10, at 299.
20 Id.
21 The Tokugawa period is named after the ruling family, hence the use of the word "regime" is
appropriate. See GORDON, supra note 11, at 1.
22 Id. at 9.
23 Id.
24

GORDON, supra note 11, at 16.

25

GORDON, supra note 11, at 65.

26 Id.
27 The Meiji Period, commonly referred to as the Meiji Restoration, was the period of time
between 1868 and 1912 in which the political and social structure of the country radically shifted.
Major events of this time included the taking over of the Tokugawa regime by a group of insurgents in
1867, as well as the "opening up of Japan" to foreign trade by Commodore Perry in 1854. See generally GORDON, supra note 11, at 61-114.
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"hereditary outcast groups such as the eta and hinin''2 8 were abolished, but these
labels were eventually replaced by the word burakumin, which literally translates
to "village people.",2 9 The Emancipation Edict of 1871 was supposed to mark the
"formal liberation of the Burakumin from their feudal status as outcasts and
'non-humans,' [h]owever... this did little for the burakumin, and discrimination
30
against them increased.,
Although discrimination continued, male burakumin formed self-help organizations in the early 20th Century and attempted to improve their social status
through education and hard work. 3 1 However, when these efforts failed, some
groups resorted to violence.32
B.

Ainu and the Ryakytlans

The Ainu and the Ryukyians are indigenous populations currently living in
Japan. 33 The ancestors of the Ainu came from a hunter-gatherer society-a people who "made a living by fishing for salmon, hunting deer and bears, and gathering plant roots.",34 The Ainu can still mostly be found living on Hokkaido, an
island in the northern region of Japan. 35 The Rylkyfians, on the other hand, are
"indigenous inhabitants of Okinawa," 36 but arguments have been made that they
descended from the same ancestors as the Ainu. 37 What is clear is that "humans
38
have been constantly moving about East Asia ... for millennia."
From the seventeenth to the nineteenth centuries, the Tokugawa regime was in
control of Japan. 39 As previously explained, the Tokugawa Period had a status
system based on the prior medieval systems of Japan, 4 ° and there were numerous
28 Id. at 65.
29 Id.
30 Salad, supra note 14, at 529-30.
31 Id. at 154 (including organizations such as the Buraku Liberation League).
32 Id.
33 See Andrew Daisuke Stewart, Kayano v. Hokkaido Expropriation Committee Revisited: Recognition of Ryukyuans as a CulturalMinority Under the InternationalCovenant on Civil and Political
Rights, an Alternative Paradigmfor Okinawan Demilitarization,4 ASIAN-PACIFIC L. & POL'v J. 307,

308 (2003).
34 Morihiro Ichikawa, Understandingthe Fishing Rights of the Ainu of Japan: Lessons Learned
from American Indian Law, the Japanese Constitution, and International Law, 12 CoLo. J. Ir'L
ENVTL. L. & POL'y 245, 246 (2001).
35 Id. at 245; see also Reber, supra note 10 at 17 (discussing the fact that the Ainu lived on the
northern islands of Honshu and Ezo, which is the old name for present-day Hokkaido).
36 Stewart, supra note 33, at 308.
37 Id. at 321.
38 Mark A. Levin, Essential Commodities and Racial Injustice: Using Constitutional Protection
of Japan'sIndigenousAinu People to Inform Understandingsof the United States andJapan, 33 N.Y.U.
J. INT'L L. & POL. 419, 420 (2001).
39 See generally MARIUS B. JANSEN, THE MAKING OF MODERN JAPAN 2-3 (2000).

40

Reber, supra note 10, at 302.
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laws set in place that restricted social and geographic mobility. 4 1 A majority of
the Ainu were also forced into slavery. 42 However, at this period in time, they
"maintain[ed] their traditional customs, their own language, and their sovereignty."'43 Nevertheless, since the 1870s, the Japanese government has denied the
Ainu fishing rights-the government even went so far as to make it illegal for
them to fish for salmon, a sacred fish used in traditional religious ceremonies.44
Due to efforts by the government to nationalize its population during World
War II, the Ainu are rarely heard of outside of the country.4 5 During this time,
Japan's nationalist policy included a plan to homogenize the nation by erasing all
ethnic minority statuses.46 Japan's expressed policy during the war was to create a
"unified state"-a state which would assimilate all of its peoples into one nation.4 7 The policy was intended to suppress
historical bases for claims of Ainu indigenousness by subsuming the Ainu
identity into a "broader yet fundamentally unitary Japanese cultural complex." Consequently, the argument "robs Ainu culture of both its autonomy
and its historicity, reducing Ainu cultural practices to the level of traditional
local customs that elsewhere throughout the country have somehow survived into the modern age. "48
Today, statistics show that the Ainu are underrepresented in the workforce
and overrepresented in the poverty pool. 4 9 There are currently over 23,000 Ainu
living in Hokkaido; however, half of them live in rural areas such as Hikada and
50
Iburi, which are areas far less technologically advanced than the rest of Japan.
They hold fishing and construction jobs and are far less educated than the
Wajin51 majority race.5 2 Over thirty percent of the Ainu population characterized
53
themselves as needy.
Discrimination continues to affect the Ainu today because their ancestors can
be traced, and therefore identified, in the Japanese Family Register. The Japanese
Family Register, or koseki,5 4 is a registration system that documents statistics of
41

GORDON, supra note 11, at 9.

42 See Ichikawa, supra note 34, at 249.
43 Id.
44 Kayano v. Hokkaido Syuyouiinkai, 1598 Hanrei Jiho 33, 41 (Sapporo District Court, Mar. 27,
1997) [hereinafter Kayano].
45 See Ichikawa, supra note 34, at 282.
46 Id.
47 Id.
48 Levin, supra note 38, at 420 n.3 (citation omitted).
49 See Ichikawa, supra note 34, at 266-67 (citing economic and poverty statistics).
50 Id.
51 See Levin, supra note 38, at 421 n.8.
52 See Ichikawa, supra note 34, at 266-67.
53 Id.
54 Koseki, supra note 9.
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households, including genealogical information, economic background, and
demographics for each Japanese citizen living in the country.5 5 The koseki is public and can be accessed by requesting a copy from the local government. 56 Therefore, many individuals including employers, insurers, marriage prospects, and
spouses can use this system for a wide range of reasons, including personal, discriminatory ones.5 7

Both the Ainu and the Ryiikyflans have been historically discriminated against
by the Wajin.58 Although the Ryikyflans are native inhabitants of Okinawa, they
are not characterized as an indigenous population,5 9 and Japan continues to dismiss their culture and civilization. Since World War II, Japan has allowed the
United States to occupy their home island.6 °
The Ryilkydans should be considered an indigenous population. 6 1 Their
ethnicity, religion, and language differ from the Wajin, and furthermore, they are
ancestrally and inextricably linked to the Ainu.62 Even physically, the Rydkyians
are distinguishable from the Wajin-they are "characterized by shorter stature,
broader shoulders,
darker skin, greater nasal breadth, wider eye opening, and less
' 63
prognathism.
The cultural dissimilarities between the Wajin and the Ryakyfians are vast.64

The marked difference between the two cultures in more recent times is
attributable to the fact that the Rynkyi Islands and Japan were impacted at
different times in history by Chinese culture. The greatest Chinese influence
on Japan came during the T'ang Dynasty (618-907 C.E.), characterized by
Buddhism, while the infusion of Chinese culture in the Ryfikyfis came about
several centuries later during the Ming Dynasty (1368-1622 C.E.), which
was by then dominated by Confucian thought. Furthermore, Japan's contact
55 Norton, supra note 9, at 191-92; see also GORDON, supra note 11, at 262 (describing that the
burakumin were also discriminated against because their village or neighborhood was identified in the
koseki).
56 See, e.g., Charlotte M. Meyer, Tips for Obtaining a Copy of Your Japanese Family Registry,
http://www.rootsweb.com/-jpnwgw/Kosekihow.html (last visited on April 16, 2007).
57 See Norton, supra note 9, at 192.
58 In Kayano et. Al. v. Hokkaido Expropriation Committee, the Sapporo District Court recognized the Ainu as a distinct indigenous population deserving of rights and cultural protections. Andrew Daisuke Stewart argues that the Ryukyu population deserves the same indigenous status based
on the court's reasoning in that case. Kayano, supra note 44; see also Stewart, supra note 33, at 311;
see also Levin, supra note 38.
59 See generally Stewart, supra note 33, at 309.
60 Id.
61 Id.
62 Id.
63 WILLIAM P. LEBRA, OKINAWAN RELIGION: BELIEF, RITUAL, AND SOCIAL STRUCTURE 7
(1996).
64 See generally Stewart, supra note 33.
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with China was filtered through Korea and came from northern China,
65
while the Ryfkyfians were influenced by southern China.
Over the centuries, demographic differences allowed for the development of very
distinct experiences, and, therefore, markedly different cultures, religions, and
66
societies.
The Japanese government has been continuously hostile towards the Ry5ikyfians and has taken numerous measures to make them assimilate to the dominant Wajin culture. In 1879, the Ryikyfi Kingdom was forcibly appropriated and
renamed Okinawa by the government. 67 After World War II, Ryfikydan students
were punished for speaking their own language and forced to wear "dialect
tags." 68 Even today, students are discouraged from speaking their native Ryikytan language. 69 The Shimin Gaikou Centre, a local non-governmental organization in Japan, submitted a written statement to the United Nations Committee
on Economic, Social and Cultural Rights, which highlights the aforementioned
human rights abuses that violated principles of international law. According to
the report, these violations were contrary to the 1907 Hague Warfare Regulations
and the International Covenant on Economic, Social and Cultural Rights. 7° Labeling the Rytkydans' conditions as forced assimilation, the report further as71
serted that the community was subject to colonial rule.
C.

Women

Although Japan has hastily joined the heavily democratic modern world order,
it has been slow to accept equal rights for women. 72 Japan's policy towards gender equality is anything but aggressive-it follows a principle of gradualism and
"reflects a widespread belief that meaningful change must be shaped by evolu73
tion, rather than revolution.",
65 Stewart, supra note 33, at 323.
66 The Ryokyfian follow a religion not found anywhere but Okanawa. See Stewart, supra note
33, at 323.
67 See U.N. High Comm'r for H. R., Sub-Comm. on Economic, Social and Cultural Rights,
NGO Report on Okinawa, U.N. Doc. E/C. 12/2001/NGO/3 (Oct. 7, 2001) (preparedby Shimin Gaikou
Centre) [hereinafter NGO Report].
68 Id.
69
70

Id.
Id.

71 Id.
72 See generally Kiyoko Kamio Knapp, Don't Awaken the Sleeping Child: Japan's Gender
Equality Law and the Rhetoric of Gradualism, 8 COLUM. J. GENDER & L. 143 (1999).
73

Id. at 145-56.
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During World War II, the Japanese government forced over 200,00074 women
from Japan, Korea, China, the Philippines, Guam, Taiwan, Malaysia, Indonesia,
and the Netherlands to become sex slaves of Japanese soldiers. 75 These jugun
ianfu, or comfort women, 76 were repeatedly raped by the Japanese soldiers,
sometimes even up to thirty times a day.77
This systematic abuse was later justified by the Japanese government as a way
to prevent "the Japanese army from raping civilian women; ''7 8 however, the comfort system was in reality a military strategy to exploit the "inferior" races. 79 It is
estimated that over eighty percent of the comfort women were from Korea.8 °
After the Japanese government annexed its Asian neighbor, it systematically victimized hundreds of thousands of the women by forcing them into sexual slavery. 81 The Japanese government not only believed that their race was superior,
but they used this system to sustain a belief that the Korean comfort women
would "bear Japanese children 'who would grow up to be loyal subjects of the
emperor.' ,82 These human rights atrocities provide solid evidence that Japan disfavors both racial minorities and women.
To this day, Japan has not formally apologized or made reparations for abusing
these women during World War II, nor has any court held Japan responsible for
the atrocities. 83 On January 31, 2007, Congressman Michael M. Honda, a Japanese American, introduced legislation in the House to urge Tokyo to "formally
acknowledge, apologize, and accept historical responsibility"' 84 for the mistreat74 Brooke Say, Ripe for Justice: A New UN Tool to Strengthen the Position of the "Comfort
Women" and to Corner Japan into its Reparation Responsibility, 23 PENN. ST. INT'L L. REV. 931, 932
(2005).
75 Shellie K. Park, Broken Silence: Redressing the Mass Rape and Sexual Enslavement of Asian
Women by the Japanese Government in an AppropriateForum, 3 ASIAN-PACIFIC L. & POL'Y J. 2, 2-4

(2002).
76 See GEORGE HICKS, THE COMFORT WOMEN: JAPAN'S BRUTAL REGIME OF ENFORCED PROSTITUTION IN THE SECOND WORLD WAR 263 (1994).

77
78

Park, supra note 75, at 2-4.
Say, supra note 74, at 932; see also Park, supra note 75, at 4-6 (writing that the Japanese

government justified their creation of the comfort women system by arguing that such a system was

essential to: "1) prevent soldiers from uncontrollably raping local women; 2) preserve the strength of
its troops by controlling the spread of venereal disease; 3) increase the fighting strength of the Japanese soldiers; 4) raise morale and provide leisure and recreation for soldiers as a reward for fulfilling
patriotic duties; 5) protect national security from espionage; and 6) raise revenue from taxing the
comfort stations") Id.
79 See Park, supra note 75, at 2-4 (noting Japan's perception of superiority during World War

II).

80
81

Id. at 2-4.
Id.

82

Id. (internal citation omitted).

83
84

Say, supra note 74, at 934.
H.R. 121, 110th Cong. (2007).
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ment and exploitation of the comfort women. 85 However, this legislation is still
currently in two House Foreign Affairs Committees. 86 Ryozo Kato, Japan's ambassador to the United States, referred to the bill as "unfounded" and stated that
U.S.-Japan relations might be "adversely affected." 87
Women in modern Japan continue to struggle today for gender equality. 88 Although the Equal Employment Opportunity Law ["EEOL"] was passed in
1985,89 many women still find themselves unable to move beyond "the traditional
role of women in the workplace"-as "office flowers" 90 holding temporary clerical and administrative positions. 91 The EEOL has failed to remedy this situation.
The law offers more tautology than it does bite-the EEOL "merely recommend[s] that employers give women equal treatment. ' '92
D.

GLBT Community

The GLBT community still faces world-wide intolerance. Today, Japan actively participates in this international intolerance, but during the Tokugawa period, male homosexuality was celebrated.93 Historical records of male
homosexuality, referred to as nanshoku,94 appeared in 95the late tenth century;
however, accounts date back as far as the sixth century.
Nanshoku was thought of as a tendency or sexual desire that men could not
resist. 96 It was extremely common during the Tokugawa period and was "formally organized in such institutions as samurai mansions, Buddhist monasteries,
and male brothels linked to the kabuki theater., 97 Principles of Japanese Shintoism also perpetuated nanshoku-its doctrine dealt with proprietary rights and
believed to be a "natural phenomenon to be enceremonies, whereas sex was
98
joyed with few inhibitions.
Josh Rogin, Lawmakers Meet With Japan's Prime Minister on 'Comfort Women' Issue, CO
Apr. 26, 2007, available at http://public.cq.com/docs/cqt/newsllO-000002499156.html.
86 See H.R. 121, supra note 84.
87 Rogin, supra note 85.
88 Knapp, supra note 72, at 144.
89 Id.
90 Shokuba no hana translates to "office flower" and is the "phrase often used for female workers ... fresh out of school [who] perform supplementary duties and help create a pleasant atmosphere
in the office" Knapp, supra note 72, at 144.
91 Knapp, supra note 72, at 144.
92 Id. at 144-45.
93 GARY LEUPP, MALE COLORS: THE CONSTRUCTION OF HOMOSEXUALITY IN TOKUGAWA JAPAN 1 (1997).
94 Id.
95 Id. at 11.
96 Nanshoku literally stands for "male eros." Id.
97 Id.
98 Louis CROMPTON, HOMOSEXUALITY & CIVILIZATION 413 (2003).
85

TODAY,
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Although nanshoku was more than tolerated in Japanese history, female sexuality was treated quite differently in both the public and private spheres. Buddhism, Confucianism, and early written texts "clearly defined gender roles in
ways highly unfavorable to women" during this time. 99 According to Confucian
principles,
[a] man ... is yang and noble, a woman is yin and base, just as heaven is
yang and noble, and earth is yin and low .... Immoral by nature, women
must be bound by the "three subordinations" (sanja): to parents while single, husbands while married, and eldest sons if widowed. 100
Therefore, it is understood why female homosexuality is not a subject spoken of
in history books-even female heterosexuality was demeaned and highly
proscribed.
Likewise, a law recently passed in Japan imposes "severe restrictions on
[transsexuals'] fundamental rights of reproduction and bodily integrity."' ' Although the first openly transgendered politician 102 was recently elected to the
Setagaya Ward Assembly in Tokyo, Japan, 10 3 the Law Concerning Special Cases
in Handling Gender for People with Gender Identity Disorder ["Law No.
111,,]104 was a watered down version of what the transgendered politician initially
attempted to pass.10 5 Law No. 111, as passed, allows transgendered individuals to
petition to legally change their genders on the koseki;10 6 however, this advantage
would only be available to those persons who had never reproduced and do not
intend to reproduce in the future.10 7
Ill.

PAST TRENDS AND DECISIONS

Japan is a signatory to the following pertinent international human rights treaties: The International Covenant on Economic, Social and Cultural Rights
("ICESCR"); 10 8 the International Covenant on Civil and Political Rights
99

Id. at 183.

100 Id.
101 Norton, supra note 9, at 190.
102 Aya Kamikawa, a male-to-female transsexual, was successful in opting to omit her gender
on her application for candidacy. See Norton, supra note 9, at 188.
103 Id.
104 Sei doitsusei shogaisha no seibetsu no toriatsukaino tokurei ni kansuru horitsu, Law No. 111
of July 16, 2003; see also Norton, supra note 9, at 189.
105 Norton, supra note 9, at 190. It should be noted that the watered down version of Law No.
111 was unanimously passed by both Houses in the Diet. Id. at 189.
106 Id. at 189.

107

Id. at 189-90.

108 U.N. High Comm'r for H.R., Status of Ratifications of the PrincipalInternational Human
Rights Treaties (June 09, 2004), available at http://www.unhchr.ch/pdf/report.pdf. The ICESCR was
ratified on September 21, 1979. Id.
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("ICCPR");' 0 9 the International Convention on the Elimination of All Forms of
Racial Discrimination ("ICERD"); 0 and the Convention on the Elimination of
All Forms of Discrimination against Women ("CEDAW"). 111
The ICESCR is an international treaty which promotes human rights including, but not limited to, the right to self determination, the right to work, the right
to receive fair wages for work, the right to an adequate standard of living, the
right to be educated, and the right not to be discriminated against, including on
the basis of sex. 1 12 Particularly, the ICESCR promotes gender equality in the
workplace by prohibiting "inferior working conditions for women when compared to men, 113 as well as requiring an "[e]qual opportunity for everyone to be
subject to no considpromoted in his employment to an appropriate higher level,
'1 14
erations other than those of seniority and competence."
The ICCPR protects the civil and political rights of the citizens in the countries
which have ratified it."1 5 These rights include, but are not limited to, the right to a
judicial remedy if the rights contained in the treaty are violated, the right not to
be tortured, the right not to be a slave, and the right to liberty. 1 6 Additionally, it
specifically prohibits discrimination based on "race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other
status.

,1 17

The ICERD was ratified by Japan on January 14, 1996 and is a treaty abolishing discrimination based on race. 1 8 It expressly admonishes slavery and
apartheid and specifically refers to the horror of "manifestations of racial discrimination still in evidence in some areas of the world... [including] governmental policies based on racial superiority or hatred." 119
Id. The ICCPR was ratified on September 21, 1979. Id.
Id. Accession of the ICERD occurred on January 14, 1996. Id.
Id. CEDAW was ratified on July 25, 1985. Id.
112 ICESCR, entered into force Jan. 3 1976.
113 ICESCR, art. 7, para. 1.
114 ICESCR, art. 7, para. 3.
115 ICCPR, entered into force Mar. 23, 1976. It should also be noted that Japan has not ratified
the First and Second Optional Protocols of the ICCPR which create a system for individualized
human rights claims and abolish the death penalty. Hamano, infra note 122 at 467 n.247.
109
110
111

ICCPR, entered into force Mar. 23, 1976.
ICCPR, art. 2, para. 1.
ICERD, entered into force January 4, 1969. The ICERD defines racial discrimination as
any distinction, exclusion, restriction or preference based on race, colour, descent, or national
or ethnic origin which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the
political, economic, social, cultural or any other field of public life.
ICERD, art. 1, para. 1.
116
117
118

119

ICERD, pmbl.
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120
The CEDAW treaty prohibits discrimination against women in any form.
The countries who ratify it agree that they will incorporate gender equality principles in their legal system, abolish all discriminatory laws, and put new ones in
place that prohibit discrimination against women, establish tribunals to ensure
and guarantee
the successful protection of women who are discriminated against,
121
removal of all other acts of discrimination against women.

All four of the aforementioned treaties were ratified in Japan, meaning that
122
they have the force of law under Article 98(2) of the Kenpd Constitution.
Therefore, the ICESCR, ICCPR, ICERD, and CEDAW are all legally binding
because they are incorporated into domestic Japanese law.1 23 Furthermore, each
treaty has a supervisory committee which oversees the country's progress. These
1 24
committees include the Committee on Economic, Social and Cultural Rights,
the Human Rights Committee, 25 which monitors the ICCPR, the Committee on
the Elimination of Racial Discrimination, 26 and the CEDAW Committee. 2 7 Reports are compiled by the Japanese government and submitted to the committee
periodically. 1 28 They contain information relating to the various legislative, judicial, and administrative measures countries have adopted to give effect to the
1 29
provisions of the Convention.

120 CEDAW, entered into force Dec. 18, 1979. The CEDAW defines discrimination against women as
any distinction, exclusion or restriction made on the basis of sex which has the effect or
purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and
fundamental freedoms in the political, economic, social, cultural, civil or any other field.
CEDAW, art. 1.
121 CEDAW, entered into force Dec. 18, 1979; see also U.N. Dep't of Econ. and Soc. Affairs,
Div. for the Advancement of Women, Text of the Convention on the Elimination of All Forms of
Discriminationagainst Women, available at http://www.un.org/womenwatch/daw/cedaw/cedaw.htm.
122 Sylvia Brown Hamano, Incomplete Revolutions and Not So Alien Transplants: The Japanese
Constitution and Human Rights, 1 U. PA. J. CONST. L. 415, 468 (1999). Article 98(2) of the Kenp6
Constitution states in pertinent part, "[t]he treaties concluded by Japan and established laws of nations shall be faithfully observed" KENPO, art 98, para. 2.
123 See Hamano, supra note 122, at 468 (stating that the Japanese government, courts and
scholars agree that these are binding treaties because Japan ratified them).
124 ICESCR, art. 16, para. 2.
125 ICCPR, art. 28, para. 1.
126 ICERD, art. 8, para. 1.
127 CEDAW, art. 17, para. 1.
128 Under the CEDAW, countries are required to submit reports every four years. See U.N.
Dep't of Econ. and Soc. Affairs, Div. for the Advancement of Women, Convention on the Elimination
of All Forms of Discrimination Against Women Country Reports, available at http://www.un.org/
womenwatch/daw/ cedaw/reports.htm.
129 Id.
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IV.

FUTURE TRENDS

There is strong public and legislative support in Japan for reformation of the
1964 Kenpo Constitution.130 The Liberal Democratic Party of Japan ("LDP") released a draft proposal to reform the Constitution on November 22, 2005,131 and
currently "stands the best chance yet of actually becoming a constitutional
amendment.'

1 32

The LDP's draft revision includes a significant and controversial change-the

removal of the language in Article 9 which forbids Japan to engage in war.' 33 To
the West and Japan's Eastern neighbors, this removal would also eliminate Ja-

pan's policy of pacifism which was an imposed "effective apology" after World
War 11.134
The Kenpo Constitution has never been amended, making constitutional re1 35
form not only logical, but necessary.

The absence of amendment may be seen as proof of the Constitution's stability and the satisfaction of the Japanese people with their fundamental
law. On closer examination, however, the failure to amend the text by the
legally mandated procedures while simultaneously permitting government

actions and practices that violate the Constitution may be a3 6sign of decay,
rather than strength, indicating the absence of rule of law.1

Japan's Supreme Court has the power of judicial review, but refuses to enforce

it and instead gives extreme deference to the legislature. 137 Modern Japan has
not been able to acquiesce to the new Kenpo Constitution's mandate for judicial
review; however, it has continued to follow the policy of the Meiji period, "where
laws dictated the content of the Constitution." 138 Therefore, constitutional re-

form is becoming increasingly
important in Japan as the significance of the docu1 39
ment is weakening.
130 Canon Pence, Reform in the Rising Sun: Koizumi's Bid to Revise Japan's Pacifist Constitution, 32 N.C.J. INT'L L. & COM. REG. 335, 377 (2006) (stating that "80 percent of at least one house of
the Diet and 56 percent of the Japanese public" approve constitutional reform). Id.
131 Id. at 335.
132 Id. at 377.
133 Id. at 336.
134 Id.
135 Hamano, supra note 122, at 417.
136 Id.
137 Id. at 369 (stating that "despite having the 'power to determine the constitutionality of any
law, order, regulation, or official act,' the courts have thus far refused to rule against the SDF. The
likelihood that a Japanese high court would find the SDF unconstitutional is very low, given that ' the
Japanese Supreme Court has pursued a policy of extreme deference to the legislature in exercising
judicial review"'). Id.
138 Hamano, supra note 122, at 443.
139 Id. at 484.
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RECOMMENDATIONS

Restriction of Access to the Koseki or ParticularKoseki Information

Although the koseki is maintained for reasons such as taxation and identification,1 4 ° the koseki records are regularly accessed by potential employers, insurers, marriage prospects, and spouses, which makes them an easy tool for
discrimination.' 4 1 Access to koseki records should be more restricted. 1 42 These
restrictions might include limitations on who can access the information, on what
information someone might access, or a combination thereof.
Because the goal of restricting access would be to eliminate personal discriminatory use of the koseki, a blanket limitation on public access is the most preferred preliminary action Japan could take. Although the possibility of
discrimination by government employees and officials would remain, Japan might
also consider eliminating the type of information workers can access to remedy
this problem. These limitations on who can access, what they can access, and how
they access make the koseki less likely to be used as a tool for discrimination.
B.

Elimination of the Use of Discriminatory Kanji in Japan's Laws

"Language is the system through which we are all socialized." Born into language, we must adopt its functioning system in order to produce meaning,
communicate with others, and shape our perceptual universe. It follows then
that "nothing exists concretely in human thought ... until it exists as a word,
name gone general, a conventionalized set of sounds, oral or otherwise recorded." Problems arise, however, when the power of naming lies in the
hands of only one part of the population. When language encompasses mere
fragments of a culture's reality, it becomes difficult, if not impossible, for
those who are excluded from the language to articulatetheir own reality. For
those individuals who are denied the power of naming their own reality,
doubt arises as to the validity of their observations, experiences, and perceptions. They themselves are likely to dismiss their own reality, because few
people are conscious that what they think and say is circumscribed by the
words and symbols at their disposal. Thus, the power of naming is difficult to
43
perceive, name, and resist.'
140 Norton, supra note 9, at 192.
141 Id. at 192-93 (describing how minorities have long held that the koseki is used as a tool of
discrimination since its creation by Emperor Meiji in the late nineteenth century).
142 Id. at 212 (arguing that regulation of the koseki is needed to prevent discriminatory practices continue).
143 Omi Morgenstern Leissner, The Problem That Has No Name, 4 CARDOZO WOMEN's L.J.
321, 323 (1998) (internal citations omitted).
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Eliminating gender disparity will be a laudable, but daunting achievement.
144
Gender equality is the third United Nations Millennium Development Goal
and has been targeted as an integral element for eliminating world-wide poverty
within the twenty-first century. 145 Promoting gender equality seeks to "enhance
the status of women in society,"' 1 46 and the UN has been a crucial player in promoting this issue.
UN member states' collective commitment to the rights of women was reinforced at the Fourth World Conference on Women in Beijing in 1995,
twenty years after the issue was officially flagged for the international
agenda at a first global conference on women in Mexico City. The UN
Commission on Human Rights... has been another important forum for

promoting women's rights. A focal point of the 2003 Commission proceedings was an open debate on the "integration of the human rights of women
and a gender perspective. 14 7
Both the laws and the Japanese writing system reflect the country's deeply
rooted gender schemas. Language itself, let alone in law, is a fundamental part of
our existence which can affect our perception of reality and way of life. Therefore, modification of the language in Japanese law will most likely support shifting Japan's gender schemas to a more gender-inclusive position.
The Japanese language consists of three very different sets of characters-hiragana, katakana, and kanji.148 Hiraganaand katakana are both syllabaries, which
are the basic set of Japanese characters, each of which represent distinct syllables. 1 49 The hiraganacharacters are equivalent to a cursive form of writing, and
katakana are the squared form. Katakana are also mainly used to write foreign
on the other hand, are the more
names and words. 150 Kanji, or "Han characters,"
15 1
complex symbols that derived from China.
Historically, the kanji for on'na
"Woman" in Japanese is pronounced on'na.152153
represents a pregnant woman sitting on a chair:
144

See THOMAS G. WEISS ET AL., THE UNITED NATIONS AND CHANGING WORLD POLITICS 291

(4th ed. 2004).
145
146

Id. at 290.
Id. at 295.

147 Id. at 295-96 (internal citation omitted).
148

See generally THE NEW NELSON: JAPANESE-ENGLISH CHARACTER DICTIONARY (2003)

[hereinafter NELSON] (referencing the kanji system of writing and both kana sets).

149

A syllabary is "a set of written symbols, each of which represents a syllable, used to write a

given language." DICTIONARY.COM UNABRIDGED (v.1.1), available at http://dictionary.reference.com/

browse/syllabary (last visited April 27, 2007).
150 Id. at 1247.
151 Kanji, http://en.wikipedia.org/wiki/Kanji (last visited April 21, 2007).
152 NELSON, supra note 148, at 298.
153 As kanji derived from the earlier dynasties in China, there is speculation as to what the
kanji represent. However, there is a general agreement that the character for on'na represents a
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154

It is readily apparent that there is inherent discrimination within the Japanese
'1 55
language when on'na is compared with otoko, the Japanese word for "man."

The character which represents otoko has two distinct characters within ' it-ta,
157
156
and chikara, which represents "strength. "
which stands for "rice field,"

1
158

Together, both of the characters combine to symbolize "man," or the "power in
the field."' 159 Considering that both on'na and otoko derived from China over

2,000 years ago, it is no wonder that60gender discrimination is an ingrained reality
of every day life for the Japanese.1
A creative approach to eliminating the gender disparity would be to replace

the kanji for on'na and otoko with the word hito in Japanese
laws. The kanji for
161
hito symbolizes the word "person" or "human being.'

E

162

The character for hito is a gender-neutral symbol, and, therefore, an effective

means for eliminating inherent gender discrimination within Japanese society and
law. 163 This symbol, unlike the ones representing on'na or otoko, is not descrippregnant woman sitting on a chair. See Kanji: Level, http://www.thejapanesepage.com/kanji/kanji.
php?kanji-id=17 (last visited April 21, 2007).
154 NELSON, supra note 148, at 298.
155 Id. at 745.
156 Id. at 743.
157 Id. at 161.
158 Id. at 745.
159 Japan was an agricultural society before the Meiji Restoration and the "power in the field"
was the man. See GORDON, supra note 11, at 2.
160 NELSON, supra note 148, at 1251 (2003) (referencing both the Western and Eastern Han
Dynasties, which lasted approximately from 206 B.C.E. to 220 A.D.).
161 Id. at 56. The fact that the symbol translates to both "person" and "human being" is truly
significant, as it should be universally applied to include all humans, including ethnic, cultural, and
social minorities.
162 Id.
163 See generally Leissner, supra note 143.
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tive-it does not immediately convey to one seeing it the thought of either masculinity or femininity. By replacing the old, discriminatory kanji with the
character for hito, a very identifiable symbol,' 6 4 in Japanese law, the language
would become more gender-inclusive and less discriminatory. Gender discrimination is particularly important to eliminate within the language of Japanese law
because it serves to perpetuate that disparity.
One area in which naming and the power to name are particularly important is law. [B]oth law and naming are intimately related to social control
and the distribution of power in society. . .. It follows that if language itself
is not neutral, neither is law. ... Thus, law not only reflects existing discrepancies in power as manifested in language, it also works to perpetuate these
1 65
injustices.
The push for more gender-neutral language in law can be noted in the prevalent
use of the reasonable person standard over the reasonable man standard.1 66 Historically, the standard determining legally adequate provocation in criminal law
used to be judged by the reasonable man standard.1 67 However, this changed in
the late nineteenth century after critics argued the standard favored male defendants over female defendants. 168 A similar change towards gender-neutral language in Japan's jurisprudence is not only strongly desired, but a necessary a step
in furthering the ultimate goal of gender equality.
C. Reformation of the 1946 Kenp6 Constitution
As discussions take place regarding the reformation of Article 9 in the 1946
Kenpd Constitution, the human rights provisions of the Constitution should also

164 Hito is an easily identifiable kanji for literate Japanese people, as well as students studying
Japanese. It is one of the kanji included in the first set of the jdyo kanji taught to students in the first
grade or comparable beginner's course. See NELSON, supra note 148, at 1269.
165 Leissner, supra note 143, at 326-27.
166 Leslie Bender, An Overview of Feminist Torts Scholarship, 78 CORNELL L. REV. 575, 579
(1993); see also Leslie M. Kerns, A Feminist Perspective: Why Feminists Should Give the Reasonable
Woman Standard Another Chance 10 COLUM. J. GENDER & L. 195 (2001) (noting the use of the
reasonable person standard, but favoring the reasonable woman standard in sexual harassment
jurisprudence).
167 CYNTHIA LEE, MURDER AND THE REASONABLE MAN: PASSION AND FEAR IN THE CRIMINAL COURTROOM 25 (2003).
168 Id.
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be addressed. 169 The following clauses have been interpreted by the Supreme
170
Court of Japan as limitations on human rights:
Article 12
The freedoms and rights guaranteed to the people by this Constitution shall
be maintained by the constant endeavor of the people, who shall refrain
from any abuse of these freedoms and rights and shall always be responsible
17 1
for utilizing them for the public welfare.
Article 13
All of the people shall be respected as individuals. Their right to life, liberty,
and the pursuit of happiness shall, to the extent that it does not interfere
with the public welfare, be the supreme consideration in legislation and in
172
other governmental affairs.
Article 14
All of the people are equal under the law and there shall be no discrimination in political, economic or social relations because of race, creed, sex,
social status or family origin. 2) Peers and peerage shall not be recognized.
3) No privilege shall accompany any award of honor, decoration or any distinction, nor shall any such award be valid beyond17the
lifetime of the indi3
vidual who now holds or hereafter may receive it.
Although Article 13 and 14 address the "public welfare," the Supreme Court of
Japan has not taken up the task of delineating the parameters of the limitations.
Instead, the Court has ignored Article 98174 of the Kenpd Constitution, which
granted the power of judicial review to the Supreme Court and its inferior
courts. 175 For instance, when the word kokumin in Article 14 was defined "by
169 In May of 2007, Prime Minister Shinzo Abe approved a bill which will make possible a
national referendum to revise Article 9 of the Meiji Constitution, which allow the repeal of the country's war prohibition. The referendum could take place as early as 2010. See Edward Gomez, Has the
time come for Japan to remilitarize?, May 16, 2007, available at http://www.sfgate.com/cgi-bin/blogs/
sfgate/detail?blogid=15&entry-id16633 (last visited May 18, 2007).
170 Hamano, supra note 122, at 433.
171 KENPO, art 12, para. 1.
172 KENPO, art 13, para. 1.
173

KENPO, art 14, para. 1.

174 Article 98 of the Kenpo Constitution states, "[t]his Constitution shall be the supreme law of
the nation and no law, ordinance, imperial rescript or other act of government, or part thereof, contrary to the provisions hereof, shall have legal force or validity. 2) The treaties concluded by Japan
and established laws of nations shall be faithfully observed." KENPO, art 98, para. 1.
175 See Hamano, supra note 122, at 459-60.
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statute to mean person with Japanese citizenship," '176 judicial review of this action would have brought forth debate as to whether the definition of kokumin
177
included rights and protections for aliens, including long-term resident aliens.
178
However, the limited definition still stands.
Therefore, if broader human rights provisions are added into draft revisions of
amendments to the Kenp5 Constitution, the power of judicial review will still
need to be exercised by the Court to make them enforceable. Although the Meiji
Constitution did not provide for judicial review of governmental actions,17 9 the
exercise of this power is a necessary step to protect ethnic, cultural, and social
minorities in Japan. Furthermore, the enforcement of the rule of law is essential
to maintain the credibility of the law. 180 Consequently, reformation of the Kenpo
Constitution is crucial.
VI.

CONCLUSION

Presently, there are cultural, ethnic, and social minorities on Japanese soil receiving fewer internationally recognized rights and privileges than the majority of
the population. Communities and peoples such as the burakumin, the Ainu, the
Ryiakylaans, women, and the GLBT community have been left behind as the technologically-advanced modern nation-state moves forward into the twenty-first
century. The human rights abuses in Japan will need more than mere public attention to remedy them. Restriction on koseki access, implementation of genderneutral language in Japanese law, and reformation of the 1946 Kenp6 Constitution are tangible steps toward a more progressive and truly democratic society.

Since 1947, the [Supreme] Court has only found laws to be unconstitutional six times... Two
of the six rulings dealt with the regulation of economic rights... Such a small body of decisions with virtually no impact on Japanese society has led some Japanese scholars to conclude
that the Supreme Court is unwilling to impose the rule of law on governmental power.
Id.
176 Id. at 437.
177 Id.
178 Id. at 437-38 (stating "[t]he present Constitution provides in pertinent part... [a]ll of the
people [kokumin] are equal"). Id.
179 Hamano, supra note 122, at 442.
180 Id. at 417 (arguing that Japan's failure to amend the Kenp6 Constitution is a sign of deterioration of the rule of law in Japan).

